BEFORE THIEO'?QP'?EELS BOARD
KANSAS DIVISION OF WORKERS COMPENSATION

SANDRA BERYL DVORAK

Claimant
VS.
Docket No. 210,191
FARMERS COOPERATIVE GRAIN COMPANY
AND Respondent

FARMLAND MUTUAL INSURANCE COMPANY
AND Insurance Carrier

WORKERS COMPENSATION FUND

ORDER
The respondent and its insurance carrier requested review of the prelimina_r)éhearing
Order entered by Administrative Law Judge Nelsonna Potts Barnes dated April 3, 1996.
ISSUEs
The Administrative Law Judge awarded claimant workers compensation benefits for
her alleged accident. The respondent and its insurance carrier requested this review and
ask the Appeals Board to review the Judge's implied finding that notice of accident was
timely given as required by K.S.A. 44-520. That is the sole issue on this review.

FINDINGS OF FACT AND CONCLUSIONS OF LAwW

After reviewing the entire record, for purposes of preliminary hearing the Appeals
Board finds as follows:

; _(‘jl'he preliminary hearing of the Administrative Law Judge should be reversed and
set aside.

Claimant alleges she sustained personal injury by accident arising out of and in the
course of her emplq¥ment with the respondent from July 2, 1993 through November 6,
1993. Claimant testified that on or about July 2, 1993, she slipped while climbing down a
ladder and hurt her left heel. Starting at page 10 of the preliminary hearing transcript,
claimant described the accident as follows:

"Q. Can you briefly describe what happeden [sic] on that date?"

"A.  |thought | was down on the cement at the -- 'underneath the bottom
step of the welded ladder, and | was not. When | ﬁut the weight of my
second foot down | wrenched it on one leg and then the other with a
great deal of pain. And righted myself up and went on."
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~ Claimant did not report the incident to the respondent when it happened. However,
claimant contends she first reported the incident to respondent in November 1993 when
she was advised she was being laid off.

Claimant testified she continued to work after the July incident through November

1993. During that period, claimant contends her symptoms worsened. However, she also

contends she did not report the incident to the respondent because she thought her

symptoms would resolve. Claimant testified that within two days of the accident she was

gn?ble to stand on her injured heel and began leaning forward to perform her various job
uties.

Claimant first sought medical treatment for her injuries when she saw Jim D. Blunk,
D.O., on December 13, 1993. Dr. Blunk referred claimant for x-rays of the left foot. On the
x-ray report dated December 13, 1993, the clinical diagnosis is shown as "hurt foot in July,
pain in heel and mid arch." The x-ray did not indicate bone or joint pathology.

_ Claimant testified she began having back problems shortIY_ after she hurt her foot.
Starting at page 35 of the preliminary hearing transcript, she teslified as follows:

"Q. As | understand it the initial injury was to your heel, your left heel; is
$1at right?"
es

"Q.  And you are claiming at some point because of the heel injury you
had back problems?

. It was already related to my back, yes."

"Q.  When did the problem start with your back?"

"A.  When | was still employed. When | couldn't hold my back up. Two

days later | couldn't hold my back up. As | said, | removed the rug
ad because | couldn't stand on it." )
o you had a heel injury and you couldn't lift your back up?"

. lleaned forward. And I couldn't hold my back up."

"Q. Didyou --" _

"A.  Because of the leaning forward."

) Based upon the evidence presented to date, the Q_Jpp.eals Board finds that claimant
did not give timely notice of the July 2, 1993 accident. Claimant acknowledges that she
did not%lve respondent notice of the incident involving her foot until November 1993, which
is outside both the 10-day and 75-day parameters set forth by K.S.A. 44-520. Although
claimant continued to have pain in her heel after July 1993, there is no medical evidence
or opinion that addresses the question of ongoing injury occurring after July 1993. To the
contrary, the medical records introduced at the preliminary hearing indicate the date of the
heel injury to be July 2, 1993 only.

The Appeals Board also finds that claimant failed to provide timely notice of accident
for the allege |njur1v to her back and legs. Claimant contends her work from }Jul)(] 1993
through November 1993 aggravated her back and legs. However, she also admits the first
time she advised respondent of symﬁtoms or problems regarding her back and legs was
in July 1994, which is also beyond the time limits for notice contained in K.S.A. 44-520
even using her last day of work for respondent as her date of accident.

Based upon the evidence presented to date, claimant's request for benefits should
be denied for lack of timely notice.

~ WHEREFORE, it is the fin.di.n?, decision, and order of the Ap{)eals Board that the
grellmlnary hearing Order of Administrative Law Judge Nelsonna Potts Barnes dated April
, 1996 should be, and hereby is, reversed and set aside.
IT IS SO ORDERED.

Dated this day of June 1996.
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